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The Justice System Integrity Division of the Los Angeles County District Attorney’s Office has
completed its review of the January 30, 2017, non-fatal shootings of Adrian and Avery
by off
duty Los Angeles Police Department (LAPD) Officer Jose Cortez-Amaya. We have concluded that
a criminal case against Cortez-Amaya cannot be proven beyond a reasonable doubt.
The District Attorney’s Command Center was notified of the shooting at approximately 3:19 a.m.,
on January 30, 2017. The District Attorney Response Team (DART) responded to the location and
was given a briefing regarding the circumstances surrounding the shooting and a walk-through of
the scene, but only after evidence had been removed.1
The following analysis is based on investigative reports, audio recordings, crime scene diagrams
and sketches, photographic and video evidence, and witness statements submitted by LAPD
Detective Nick Pikor. The compelled statements of Cortez-Amaya were considered.
FACTUAL ANALYSIS
On January 30, 2017 at approximately 1:10 a.m., Cortez-Amaya was inside the bedroom of his
Downey residence. His wife and two adult sons were also in the house.
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Downey Police Department (DPD) conducted the initial investigation. They did not notify this office because they
erroneously believed that an OIS involving an off-duty officer did not fall within the DART protocol. DPD
interviewed percipient witnesses outside the presence of LADA personnel and removed evidence from the scene
without LADA personnel’s examination. On or about February 28, 2017, DPD relinquished the criminal
investigation to LAPD.
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CortezAmaya retrieved a pistol, a cell phone, and a flashlight
Cortez-Amaya saw that the front door was open
Cortez-Amaya called aloud to
his son to notify the police.2
While near the front door, Cortez-Amaya was struck in the back of the head
Cortez-Amaya then grappled with an intruder (subsequently identified as Avery ). During the
struggle, Cortez-Amaya was struck
a second time.3 In his initial interview with DPD,
Cortez-Amaya described Avery
as having a wrapped object in his hand – possibly a knife.
Avery
managed to break free and exited the house. He ran between two cars and fled in a
westerly direction. Cortez-Amaya followed, stopped, and fired two rounds at Avery , who
continued to flee.

Figure 1: Photograph shows the driveway from which Cortez-Amaya fired shots.

According to Cortez-Amaya, after shooting at Avery , another individual (Adrian ) exited
the BMW and grabbed Cortez-Amaya from behind.
Cortez-Amaya noted that Adrian had an object in his hand –
possibly a screwdriver. Adrian then walked quickly eastbound

striking Adrian

Cortez-Amaya fired two rounds
, who collapsed face down on the driveway. Adrian sustained gunshot
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Cortez-Amaya’s wife stated that she was awakened by her husband yelling for one of their sons to call 9-1-1
because someone was trying to steal the BMW.
3
Cortez-Amaya’s wife stated she heard the sound of people wrestling in the living room.
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wounds to his left thigh and his buttocks. The gunshot to his thigh struck the femoral artery and
was accordingly life threatening.
After shooting Adrian , Cortez-Amaya called 9-1-1 and reported that two people had tried to enter
his house and that he had just shot one of them.
As police responded to the residence, Cortez-Amaya placed his black and silver Smith and Wesson
9mm pistol on the front hood of a car in his driveway.

Figure 2: Cortez-Amaya left his pistol on the hood of a car in his driveway as police responded to the scene.

After the police recovered the weapon, it was inspected and found to contain one round in the
chamber and a mounted magazine loaded with an additional 11 rounds. A total of four 9mm shell
casings were found in the vicinity of vehicles parked in the driveway. One of these was located on
the front lawn south of a Honda Accord. A second casing was located south of the driver side rear
tire of a BMW X5. A third casing was found underneath the passenger side of the BMW X5near
the rear tire. The fourth casing was located on top of the trunk of a white BMW 328. A criminalist
compared the recovered shell casings with test fires conducted on Cortez-Amaya’s pistol and
concluded that all four shell casings came from rounds fired by that pistol. The evidence was
consistent with Cortez-Amaya having fired four rounds while in front of the house.
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Figure 3: Evidence markers denote the location of the shell casings found at the scene. Marker 17 denoted a casing
found on the trunk of the white BMW (vehicle to upper right, trunk outside of the photo).

Cortez-Amaya made statements to DPD Officer Larini following the incident. The statements were
captured on body worn video. Cortez-Amaya was in obvious distress and exhibited some
symptoms of shock, e.g., rapid speech, disorientation, repetitive statements, and clutching the back
of his head in the area where he was struck. Cortez-Amaya repeatedly stated that he was attacked
inside his house, that he was surprised by a second person once outside, and that he did not see or
know the persons who attacked him. He several times repeated that his wife’s car was stolen the
day prior and seemed to believe that the same people who stole the car had come back to commit
more crime. He repeatedly expressed concern for the welfare of his wife and adult children who
were still inside the house and asked officers to check on his family. In answer to a direct question
by Larini, Cortez-Amaya stated that he fired shots while outside the house. Cortez-Amaya was
transported to PIH Hospital in Downey several hours after the incident where he was evaluated and
found to have sustained a contusion behind his right ear.
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Figure 4: Still image taken from Larini’s body worn camera shows Cortez-Amaya cradled his head while sitting on the
curb following the shooting. Insert photo shows the bump on the back of Cortez-Amaya’s head.

Avery
was apprehended while walking through a nearby park. When taken into custody,
Avery
had a gunshot wound to his left calf. Avery
admitted to police that he was in
Cortez-Amaya’s neighborhood with Adrian looking for a way to make money. A residential
security video from a nearby residence captured footage of the two juveniles attempting to break
into vehicles. Avery
told police that Adrian said, “Let’s hit this house [referring to
Cortez-Amaya’s house], they have “fedy” [a reference to money] in there.” Avery
said that
4
Adrian pressured Avery
to break into the vehicles in the driveway. Avery
stated
further that he saw Adrian open a car door in the driveway, after which Adrian walked
toward the front porch with a flashlight in hand. Avery
said he did not see Adrian go into
Cortez-Amaya’s house. Avery
denied going into the house himself. However, Avery
stated that he heard someone say, “What the fuck are you doing in my house?” Avery
also
noted that he heard a loud noise that sounded like someone being struck in the head with a
flashlight. Cortez-Amaya then exited the house and started firing. When Avery
saw the
[weapon] flashes, he ran away.
After being advised of his rights, Adrian

refused to give a statement.

LEGAL ANALYSIS
California law permits the use of deadly force in self-defense or in the defense of others if the
person claiming the right actually and reasonably believed that he or others were in imminent
4

Another LAPD police officer who lived a few blocks away from Cortez-Amaya reported that his vehicle was
burglarized on the evening of January 29, 2017. Among the items stolen was a ballistic helmet and a police baton.
The helmet was recovered from the front lawn of Cortez-Amaya’s next door neighbor. Avery
admitted to
wearing the helmet to Cortez-Amaya’s house and to tossing it on the lawn after he was shot. The helmet thus ties
the juveniles to the earlier vehicle break in.
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danger of great bodily injury or death. Penal Code § 197; People v. Randle (2005) 35 Cal.4th 987,
994 (overruled on another ground in People v. Chun (2009) 45 Cal.4th 1172, 1201); People v.
Humphrey (1996) 13 Cal.4th 1073, 1082; see also, CALCRIM No. 505. In evaluating whether a
police officer’s use of force was reasonable, it is helpful to draw guidance from the objective
standard of reasonableness adopted in civil actions alleging Fourth Amendment violations: “The
‘reasonableness’ of a particular use of force must be judged from the perspective of a reasonable
officer on the scene, rather than the 20/20 vision of hindsight. . . . The calculus of reasonableness
must embody allowance for the fact that police officers are often forced to make split-second
judgments – in circumstances that are tense, uncertain, and rapidly evolving – about the amount of
force that is necessary in a particular situation.” Graham v. Connor (1989) 490 U.S. 386, 396-397.
In protecting oneself or another, a person may use all the force which that person believes
reasonably necessary and that would appear to a reasonable person, in the same or similar
circumstances, to be necessary to prevent the injury which appears to be imminent. CALCRIM No.
3470. An officer has “probable cause” in this context when he knows facts which would
“persuade someone of reasonable caution that the other person is going to cause serious physical
harm to another.” CALCRIM No. 507. If the person’s beliefs were reasonable, the danger does
not need to have actually existed. Id.
A police officer may use reasonable force to effect an arrest, prevent escape, or overcome
resistance of a person the officer believes has committed a crime. Penal Code § 835a. An
officer “may use all the force that appears to him to be necessary to overcome all resistance, even
to the taking of life; [an officer is justified in taking a life if] the resistance [is] such as appears to
the officer likely to inflict great bodily injury upon himself or those acting with him.” People v.
Mehserle (2012) 206 Cal.App.4th 1125, 1146. The officer may only resort to deadly force when
the resistance of the person being taken into custody “appears to the officer likely to inflict great
bodily injury on himself or those acting with him.” Id. at 1146; quoting People v. Bond (1910)
13 Cal.App. 175, 189-190.
The evidence in this investigation showed that off duty LAPD Officer Cortez-Amaya was assaulted
in his home by a burglar whom he believed to be armed. He suffered a head injury which, albeit not
severe, could arguably account for his disorientation and confusion. After firing at one assailant
Cortez-Amaya was assaulted a second time from behind
by another person
While the location and proximity of Avery
and Adrian to Cortez-Amaya raise questions
about the appropriateness of the force used, the totality of the evidence indicates that a case against
Cortez-Amaya cannot be proven beyond a reasonable doubt. Avery ’s statement to police
contains important admissions that corroborate key aspects of Cortez-Amaya’s account, including
the fact that at least one of the two perpetrators entered the residence and assaulted Cortez-Amaya.
This fact, along with the fact that Cortez-Amaya’s wife and sons were in the house, tends to show
that Cortez-Amaya honestly and reasonably believed he needed to use deadly force.
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CONCLUSION
There is insufficient evidence to prove beyond a reasonable doubt that the officer acted unlawfully.
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