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The Justice System Integrity Division of the Los Angeles County District Attorney’s Office has
completed its review of the August 14, 2019, non-fatal shooting of John Sylvester Penny by Los
Angeles Police Department (LAPD) Officer Jonathan Concetti. We have concluded that the
officers acted lawfully in self-defense and defense of others.
The District Attorney’s Command Center was notified of this shooting on August 14, 2019, at
approximately 7:50 p.m. The District Attorney Response Team responded to the location. They
were given a briefing and walk-through of the scene by Lieutenant Brian Reynolds and
participated in interviews of civilian witnesses.
The following analysis is based on investigative reports, witness statements, videos,
photographs, firearms analysis, and medical records submitted to this office by the LAPD Force
Investigation Division (FID). The compelled statement of Concetti was not considered in this
analysis.
FACTUAL ANALYSIS
At the time of the incident, John Sylvester Penny resided in an encampment next to apartments
on the north side of Thornton Court, between Pacific Avenue and Speedway, near Venice Beach.
Thornton Court is an alleyway that affords vehicle access to parking spaces and garages
belonging to the buildings that front the pedestrian “avenues” that run parallel to the courts. The
landlord permitted Penny to store belongings and sleep in a narrow area next to the rear unit.
Penny had done so with without incident for several months.
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Figure 1: Aerial view of scene.

On the morning of August 14, 2019, one of the upstairs neighbors noticed that Penny had a
female visitor and that the two of them appeared to be smoking narcotics together. The neighbor
approached Penny and asked them to stop using drugs in that area. She let the landlord know
what she had seen. Later that afternoon, the upstairs neighbor and her roommate returned to
their vehicle and noticed Penny in conversation with the landlord. Soon after they went upstairs,
they could see Penny drinking from an apparent liquor bottle, running around, hitting trashcans,
throwing objects, and yelling. At one point, the roommates heard Penny yell, “Call the cops on
me; I don’t care.”
The landlord, having been notified of Penny’s earlier drug use, went to the encampment when he
heard Penny yelling. He discovered Penny was drinking alcohol and appeared to be intoxicated.
He tried to convince Penny to lie down and sleep off the effects of what he had ingested. Penny
continued to be disruptive. The landlord told the roommates that he would help Penny locate
social services the next morning. Although the roommates felt unsafe due to Penny’s drug use
and changed demeanor, they accepted this plan in lieu of calling police.
Around 5:45 p.m., another neighbor heard someone yelling, “Don’t shoot me!” He called LAPD
to report that a man was screaming, jumping around, and striking objects in the alley. LAPD
Communications Division (CD) broadcast a radio call for units to respond to the location
regarding the “screaming man.” The landlord and roommates heard sirens approaching
Thornton Court from Pacific Avenue. The landlord tried to warn Penny not to “bother the
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police… and come back and sleep it off.” The roommates saw that instead Penny ran towards
Pacific Avenue with a liquor bottle in his hand.1
At 5:48 p.m., Venice Beach Detail Officers Antalek and Robles arrived at the corner of Pacific
Avenue and Thornton Court. They arrived “Code-3” with lights and sirens activated, having
been updated that the man was screaming, “Don’t shoot.” Their digital in-car video (DICV) and
body-worn video (BWV) cameras were activated and captured portions of the incident. Penny
was standing in the middle of the road, yelling. Antalek advised his partner that Penny was
holding a bottle. Penny approached the driver’s side of the police unit, causing Antalek to
reverse out of Thornton Court and park on Pacific Avenue. Penny followed the vehicle on foot.
Antalek got out and walked towards the back of the vehicle to get Penny to move away and
permit Robles to safely exit the vehicle. Penny walked towards Antalek, holding both a bottle
and a large metal padlock. As Robles exited the passenger side of the unit, Penny stated, “Hey,
you get to kill me today.”
Antalek directed Penny multiple times to drop the items but Penny refused. Penny said, “As
soon as I do, you’re going to tell me I’m arrested, right?” Antalek told him he was not there to
arrest him and just needed to speak with him. Robles requested an additional unit and a
supervisor respond to their location. Two units and a sergeant acknowledged the request.
Penny continued to walk back and forth, swinging the items in his hands. Antalek took cover
behind a low brick wall and continued to direct Penny to drop the items. Penny shouted
nonsensical phrases and did not comply.
Antalek noticed some people standing in the alley, observing the incident. He called to them to
go into their residences for their safety. Some of them remained in the alley. Antalek and
Robles knew there were more unsuspecting people on the beach boardwalk, less than a block
away. They were concerned that Penny might become aggressive with anyone he encountered
and did not want him to proceed to the beach, so they trailed after Penny as he walked further
into the alley.
Penny then turned around and started walking towards Antalek. Antalek unholstered his TASER
and pointed it towards Penny. Robles drew his pistol which he held in a low-ready position. At
this point, Robles was concerned that Penny was closing the distance between him and Antalek
and feared Penny could injure Antalek by striking him with the bottle.
Antalek retreated several steps and shouted to Penny to put the bottle down or be tased. Penny
replied, “Don’t follow me! You’ll tase me? You think that hurts?” He walked past Antalek and
paced back and forth with both the bottle and padlock in his right hand. As he moved away from
Antalek, Robles holstered his pistol. Antalek repeated his commands to Penny to drop the bottle
and directed Robles to request back-up.

The roommates overheard the officers’ interactions with Penny and described them as “patient.” The landlord
attempted to give information to officers about Penny but was told to return to his backyard for his safety. These
witnesses later heard shots fired but did not see the OIS itself.
1
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Figure 2: Penny approaching Robles while holding a bottle and padlock.

Robles radioed for back-up and retrieved a 40-milimeter less lethal launcher from their police
vehicle. As he pointed the muzzle of the launcher at Penny, he told him to, “Put that shit down.”
Still holding the bottle in his hand, Penny grabbed a cardboard box out of a nearby trash can.
Both Antalek and Robles told him to drop the box. Penny did not comply with their commands.
Instead, he threw the box at Robles and began walking toward him with the bottle in his right
hand, extended at waist-level. Antalek believed that the box had struck his partner in the chest
and feared that Penny was about to hit Robles with the bottle.
At about 5:51 p.m., Antalek discharged his TASER at Penny while he was approximately ten
feet away from Robles, and Antalek was about ten to 12 feet away from Penny. The TASER
was ineffective against Penny who continued to walk around and ignore commands to drop the
bottle and get on the ground. Antalek removed the TASER cartridge in order to allow a drive
stun, if necessary, and holstered the TASER. Both Antalek and Robles took cover behind a
nearby wall and security gate at the mouth of the alley and awaited the arrival of additional
officers. Antalek still feared Penny might try to strike Robles with the bottle and instructed
Robles to deploy the launcher if Penny approached him again.
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Figure 3: Diagram showing the location of Robles, Antalek, Penny, and police unit when the TASER was discharged.

Figure 4: Antalek discharges a TASER as Penny advances towards Robles with a bottle in his right hand.

At approximately 5:52 p.m., Concetti, Spraggins, and multiple other units began to arrive.
Antalek advised Concetti and Spraggins that he had already tased Penny. Spraggins saw Penny
holding the bottle over his head as if he was about to throw or strike someone with it. In
response, Spraggins drew his pistol, pointed it in Penny’s direction and ordered him several
times to drop the bottle. Penny said, “No!” Spraggins saw that there were other people nearby,
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so he holstered his pistol and told Robles to fire his 40-milimeter launcher at Penny. Robles
observed that Penny was moving erratically back and forth and chose not to fire his launcher.
Spraggins retrieved a beanbag shotgun from his police vehicle in order to have another less lethal
option available. As he chambered a round, Robles warned him that there were civilians
standing behind Penny.
Sergeant Sami Azmy and Officer Miguel Lara had arrived at almost the same time as Concetti
and Spraggins.2 Lara saw that Penny was holding the bottle in a manner that caused him to
believe he could use it as a deadly weapon. Lara took cover behind a wall on the north side of
Thornton Court, announced that Penny was holding a bottle, and drew his pistol.
Azmy approached Antalek and assigned him as the designated lethal cover officer. Antalek told
Azmy he had already tased Penny. Antalek believed the situation could escalate to the point
where deadly force might be necessary and drew his pistol and held it with the muzzle pointing
at the ground.
Azmy saw that Penny had a bottle in his hand and watched as Penny picked up a black folding
chair from the ground. Azmy believed Penny had the demeanor of someone under the influence
of narcotics or experiencing mental illness. Azmy was aware of the less lethal options other
officers had ready, directed Lara to retrieve a shield from their police unit, and radioed CD to
block traffic from entering the area.
Azmy asked Antalek about the circumstances of the incident so far. Antalek explained he tased
Penny because he threw a box at Robles and approached them with the bottle.
Azmy wanted to de-escalate the situation and believed he could establish rapport with Penny.
He began speaking to Penny, but Penny walked down Thornton Court and out of the officers’
view. At this time, Lara handed the shield to Antalek, drew his pistol again,3 and held it in a
low-ready position.
The officers on scene were not aware that Penny was walking towards his encampment. Azmy
wanted to ensure that Penny did not enter any nearby residences, jump any fences, or have the
opportunity to take a hostage. Azmy told the other officers that they would approach with the
shield, locate Penny, and keep an eye on him.
At about 5:53 p.m., Azmy began walking westbound, down Thornton Court, slightly ahead of
the other officers: Antalek was designated lethal cover and held the shield, Robles carried the
40-milimeter launcher, Spraggins carried a beanbag shotgun, and Lara, Concetti, and Robles
accompanied them, armed with their pistols, although only Lara carried his unholstered. As they
continued down the alley, the officers approached three people standing on the south side. Azmy
asked if they knew where Penny was. They pointed northwest. Robles told them to go into their
residences.
Penny suddenly appeared on the north side of Thornton Court. From about 35 feet away, Azmy
began speaking to Penny. Azmy told Penny he just wanted to make sure he was okay. Azmy
directed him to put the bottle down because he was “making everyone nervous.” Penny kept the

2
3

Concetti, Spraggins, and Azmy’s BWV were activated and captured portions of the incident, as described below.
Lara had holstered his pistol when he went to retrieve the shield.
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bottle and picked up a make-shift potential weapon consisting of a large piece of metal tied to a
blue bandanna.4
Penny stood by a fence dividing parking spaces on the south side of Thornton Court. Penny
asked Azmy, “What is a real blunt, dude?” Azmy told the other officers to take cover. Lara and
Antalek moved north and took cover behind a car. Antalek holstered his pistol as he did so.
Concetti, Robles, and Spraggins moved closer to buildings on the south side of the alley. A car
tried to drive east on Thornton Court.
Between 5:54 and 5:57 p.m., Azmy attempted to build rapport with Penny and determine
whether he met the criteria for a mental health hold. Penny yelled at the officers incoherently,
moved back and forth erratically, and swung the metal object around while maintaining a hold on
the glass bottle. Azmy asked Penny, “Do you want to hurt yourself today?” In response, Penny
made a wide swing with the bottle, lost his balance, and appeared to fall to the ground behind the
fence and out of the officers’ view. When he fell, the glass bottle made a smashing sound.
Penny reappeared, leaning on the fence, with the broken bottle in his right hand and the metal
object in his left hand. Azmy ordered him to drop the bottle and Penny tossed it to the ground in
between the two of them. Azmy said, “Good,” but then Penny walked forward and retrieved the
broken bottle. He ignored Azmy’s command to stop. As he did so, Robles and Spraggins
pointed their less lethal weapons at Penny. Penny retreated behind the fence with the broken
bottle. Azmy warned him that officers would use the beanbag if he did not comply. Penny
responded, “Nah, just kill me.” Azmy tried to reassure him that he did not want to kill him. He
asked his name and continued to try to establish rapport. Penny ignored him or gave nonsensical
replies. Azmy asked Penny to put the bottle down so they could talk. Penny replied, “No, as
soon as I put it down, you’re not going to ask me shit. You’re just going to put me in handcuffs,
right?” Azmy said they would only use handcuffs while they checked him and asked if Penny
would like a ride to the hospital. Throughout this interaction, Penny was walking around the
alley, swinging the broken glass and metal items. He occasionally swung the metal object by the
bandana, striking the pavement.
Azmy and Penny had a few more verbal exchanges but Azmy could not gain his trust or
compliance.
Sergeant Lawrence Park arrived and took cover behind a vehicle near Lara. Lara briefed Park on
the circumstances and holstered his pistol. Azmy believed he had sufficient units and radioed
CD to downgrade the response of any additional units. Penny asked, “Are you calling back-up?”
and walked across the alley towards his encampment. Spraggins, Robles, and Concetti adjusted
their positions accordingly. Penny, still holding the broken glass and metal object began
jumping up and down and moving toward Azmy. Lara drew his pistol and moved from the
vehicle to take cover behind a wall that was closer to Azmy. Penny got within 15 to 20 feet of
Azmy, who directed Spraggins to fire the beanbag shotgun at Penny. Penny swung the metal
object, moved toward Spraggins and Robles and shouted, “Fuck you!” as other officers shouted
commands. Spraggins did not fire because Penny stopped approximately 15 to 20 feet away
from the officers and began backing up.
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The metal piece appeared to be a numeral eight that would be affixed to a house to show the address. It was
recovered and determined to weigh a little over three-quarters of a pound.
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At nearly 5:57 p.m., Penny entered his encampment, put down the broken bottle, and picked up a
large wooden plank. Dangling the metal object from one hand, he held the plank with both
hands in front of his body. Penny walked southwest, in the direction of Concetti, crossing the
alley. Spraggins and Robles moved toward the south side of the street, near Concetti.
Azmy told Penny that if he took another step, officers would shoot him with the beanbag. Penny
kept walking and Robles said, “Beanbag ready.” Penny reached the southside of the street and
stepped behind the side of a residence.

Figure 5: View of Penny holding the plank and metal object from Azmy’s BWV.

Spraggins saw the top of the plank go above Penny’s head and believed he was going to swing it
at Concetti, Robles, or himself. Penny got within ten feet of Spraggins, and he believed it was
necessary to hit him with the beanbag to prevent him from striking an officer with the plank.
Robles feared that the plank possibly had nails protruding from it and that if Penny swung the
plank, an officer could get stabbed by a nail.5 Penny was behaving violently and moved
suddenly towards them. In fear of being injured, Robles fired one round from the 40-milimeter
launcher while Penny was approximately 16 feet away from him. Concetti was closest to Penny
as Penny came out from behind the wall of the house, holding the plank. Other officers observed
Penny was moving rapidly towards Concetti and BWV confirms Penny got within several feet of
Concetti. Concetti was armed with his 9mm semiautomatic service weapon. Other officers
heard a gun discharge. Concetti’s BWV showed that he fired two rounds.

5

After the plank was recovered and examined, it was determined that there was a dark cord tied around the top end
and the ends of the cord extended down from the knot which bound it around the plank.
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Figure 6: View from Concetti’s BWV during the OIS.

Penny sustained gunshot wounds to his left arm and left thigh. He stepped backward, dropped
the plank, and then began walking north across the alley.

Figure 7: Approximate locations of Penny, Spraggins, Robles, and Concetti at the time of the OIS.
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Penny picked the plank back up and walked towards his encampment. Sergeant Azmy warned
him that officers would use the TASER on him and then called for a rescue ambulance. Penny
emerged from his encampment with a large pair of scissors. For almost seven minutes, Penny
walked around, retreated further away from officers, and refused to comply with commands to
drop his weapons and stop moving. Air Support began circling overhead and officers slowly
drove a police vehicle down Thornton Court to provide cover as they approached Penny. Penny
finally turned and stood facing the wall of a garage further west down Thornton Court. He
dropped a glass pipe and a paper bindle, put his hands down by his sides, and officers placed him
in handcuffs. An ambulance arrived and transported him to UCLA Medical Center where he
received treatment for his gunshot wounds.
In a Mirandized interview, Penny admitted that he possessed a glass bottle and a metal number
tied with a cloth the first two times officers approached him. He denied attempting to strike the
officers with any objects. Penny said that he was hearing “whispers” and recommended the
detectives look at the videos of the incident to see that there was space between Penny and the
officers.
As a result of this incident, Penny was charged in case number SA101181 with felony resisting
arrest and possession of a dangerous weapon. At the time of the preliminary hearing on those
charges, Penny was referred to Patton State Hospital for evaluation. Upon his return, he was
found fit to stand trial, pled no contest to the resisting arrest charge, and received three years
formal probation and credit for 241 days in custody.
Physical Evidence
Investigators recovered the wooden plank and the makeshift weapon that Penny was seen
holding in the video footage of the OIS. The plank was a five-by-one-inch plank and about four
feet long.

Figure 8: Items Penny possessed during the OIS.

Investigators examined Concetti’s 9mm semiautomatic firearm and determined that he fired two
rounds.
Additional evidence recovered from the scene was consistent with the firing of those two rounds,
Antalek’s discharge of a TASER, Robles’ discharge of his 40-millimeter launcher, and
Spraggins’ discharge of a beanbag shotgun.
Criminalists examined Penny’s clothing, residences in the area, and the weapons he possessed
and performed a bullet path analysis. These examined items, as well as his medical records,
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were all consistent with the BWV footage of the OIS in which Penny appears to hold the plank
out in front of him at the moment he is struck with two 9 millimeter rounds through his left arm
and left leg and is struck with a beanbag or 40-milimeter round to his left shoulder.
LEGAL ANALYSIS
California law permits any person to use deadly force in self-defense or in the defense of others
if he actually and reasonably believed that he or others were in imminent danger of great bodily
injury or death. CALCRIM No. 3470; see also People v. Randle (2005) 35 Cal.4th 987, 994
(overruled on another ground in People v. Chun (2009) 45 Cal.4th 1172, 1201); People v.
Humphrey (1996) 13 Cal.4th 1073, 1082. In protecting himself or another, a person may use all
the force which he believes reasonably necessary and which would appear to a reasonable
person, in the same or similar circumstances, to be necessary to prevent the injury which appears
to be imminent. CALCRIM No. 3470. This is true even if there is no actual threat. Id. This is
also true, even if the person armed with a gun is facing the use of a stick or club. Cf. People v.
Salaz (1924) 66 Cal.App. 173.
Under the law applicable on the date of this incident, police officer may use reasonable force to
effect an arrest, prevent escape, or overcome resistance of a person the officer believes has
committed a crime. Penal Code section 835a. An officer “may use all the force that appears to
him to be necessary to overcome all resistance, even to the taking of life; [an officer is justified
in taking a life if] the resistance [is] such as appears to the officer likely to inflict great bodily
injury upon himself or those acting with him.” People v. Mehserle (2012) 206 Cal.App.4th
1125, 1146. A killing of a suspect by a law enforcement officer is lawful if it was: (1)
committed while performing a legal duty; (2) the killing was necessary to accomplish that duty;
and (3) the officer had probable cause to believe that (a) the decedent posed a threat of serious
physical harm to the officer or others, or (b) that the decedent had committed a forcible and
atrocious crime. CALCRIM No. 507, Penal Code section 196. A forcible and atrocious crime is
one which threatens death or serious bodily harm. Kortum v. Alkire (1977) 69 Cal.App.3d 325,
333.
In evaluating whether a police officer’s use of deadly force was reasonable in a specific situation,
it is helpful to draw guidance from the objective standard of reasonableness adopted in civil
actions alleging Fourth Amendment violations. “The ‘reasonableness’ of a particular use of
force must be judged from the perspective of a reasonable officer on the scene, rather than with
the 20/20 vision of hindsight… The calculus of reasonableness must embody allowance for the
fact that police officers are often forced to make split-second judgments—in circumstances that
are tense, uncertain, and rapidly evolving—about the amount of force that is necessary in a
particular situation.” Graham v. Connor (1989) 490 U.S. 386, 396-397. Such evaluations in the
context of a mental health evaluation by law enforcement summoned by civilians concerned for
their own safety and the safety of the subject in question are highly fact-specific. When armed
state agents are called upon to engage in de-escalation of people in crisis, the mere presence of
less lethal and deadly weapons may be both necessary and complicating factors. See, e.g., Vos
v. City of Newport Beach (2018) 892 F.3d 1024, where police respond to a call about a mentally
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unstable man brandishing scissors at a convenience store and police shoot subject when he
unexpectedly charges at police while they were behind cover and before they issued warnings
about lethal force, there were disputed factual issues about whether less lethal means might have
been effective; but see also, Elifritz v. Fender (2020) 460 F.Supp. 3d 1088, summary judgment
granted in favor of defendant officers called to scene of subject armed with knife and
experiencing mental health crisis where officers attempt to de-escalate and use less lethal
weapons before subject steps out from behind cover and charges at officers who respond with
deadly force.
The prosecution has the burden of proving beyond a reasonable doubt that a use of deadly force
was not justified. CALCRIM No. 3470. Before a jury can rely on circumstantial evidence to
find a person guilty, the jury must be convinced that the only reasonable conclusion supported by
the circumstantial evidence is that the accused person is guilty. “If you can draw two or more
reasonable conclusions from the circumstantial evidence, and one of those reasonable
conclusions points to innocence and another to guilt, you must accept the one that points to
innocence.” CALCRIM No. 224.
The evidence shows that officers were called to an alley to respond to a screaming man who
appeared to be under the influence of drugs or experiencing a mental health crisis. Upon arrival,
they saw Penny, who was combative and approached officers while armed with a glass bottle.
Robles and Antalek engaged with Penny verbally, created space, took cover, and switched from
lethal to less lethal options. Their attempts to de-escalate were not successful. Antalek
discharged his TASER because after Penny threw the cardboard box at Robles, he believed
Penny was going to continue forward and use the bottle as a weapon against Robles.
Concetti arrived and heard that Penny had thrown an object at officers, causing them to tase him,
to no effect. Sergeant Azmy had reason to investigate Penny’s assault on Robles, however that
was not his focus. His explicit goal in engaging Penny was to determine whether Penny met the
criteria for a mental health hold. He also wanted to prevent potential harm to the public if Penny
left the alley in an elevated state. Azmy began conversing with Penny, attempting to assess his
mental condition, while Penny continued to change positions, refused to drop the bottle, and then
picked up the broken glass and the metal object. Officers Spraggins and Robles switched to less
lethal options and changed position in response to Penny’s movements. They did so in order to
provide cover for Azmy while he attempted to de-escalate the situation. They assessed Penny’s
advances and declined to deploy their weapons when he stopped at a sufficient distance from
Azmy. However, Penny retained the metal object and picked up the plank before moving behind
the building. Spraggins, Robles, and Concetti had to move between Penny and Azmy to have a
line of sight in case Penny moved aggressively towards Azmy. This left them without cover
when Penny lunged out from behind the building, moving in the direction of the three officers.
Spraggins and Robles were in fear that he would inflict serious injury on one of them and so
deployed their less lethal options.
Concetti was similarly situated to Spraggins and Robles in terms of lack of cover once Penny
went behind the building. Evidence shows Penny closing the distance to Concetti. Penny had
refused to comply with directions to drop his weapons, earlier use of less-than-lethal options
were not effective, and Penny continued to lunge and feint towards officers with objects that
could inflict great bodily injury.
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CONCLUSION
Based on the foregoing, we find that Officer Concetti had an honest belief in the need for selfdefense and defense of others when he used deadly force against Penny and his decision to use
deadly force was reasonable.
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